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DE VENTRE INSPICIENDO: 


REMARK Ss 


Mr. ASHTONs ANSWERER 
In a LET TER to a Friend. 


Dear SIR, . 
| Compliance with your Commands, obliging me to give you my Thoughts upon what 


the Anſwerer of Mr. Aſktron's Speech has laid in Relation to the Civil and Common Laws, 
Which he has been plea&d to ace ( as he thinks, conducing to his purpoſe ) you re- 
ceive this. You very well obſerve that this Anſwer has prevailed with many ( eſpecially 
_ whoſe Education has not enabled them to examine his om po? Lo entertain TOP 
that w Vverp-hardly uh, as to the Afair of the Prince of Wales, Contrary both to 
the Ls Nations, hp pum Law of England. All that I have to alledg in the 
matter, is, that the Civil Law never made Provifon in ſuch a Caſe as the Prince of Wales hap- 


pens to be ; hecauſe unreaſonable, as 1 ſhall demonſtrate in this following Letter: And as for 
his Old on Laws 711 appeal to. all the unprejudic'd World, if it reaches the buſineſs 
he KK in for. His Laws of Nations I ſhall not concern my felf in, both as ris not in- 
join'd mag. by you, and likewiſe becauſe *ris roo abſtruſe ; bur it will be I chink, ſufficient for 
me to. prove, ie prevericates with the Laws (1 mean Cjvil and Common } which the genera- 
lity of our En Wor!d are better acquainted with, and ſo leave you to judge of the fin- 
cerity of the Perſon: For *rill he convinces me that it is a Law of Nations for every Prince 
to prove ( when the next preſumed Heir does orgoes not demand it) That the Child, he is 
ſatisfied, was Born of his Wife, be truly fo ; though ſuch a thing might happen when ſhe was 

- Perhaps at Prayers in her Cloſer, &c. 1 tay, cill he proves this to be uſual amongſt all Nations; 
For as Fuſftimian( who | think, underſtood the Law of Nations as well as this Gentleman ) Inftit; lis, 
defines the Laws of Nations to be, it is, .Quo jure ane: Gentes wtwntur, | believe 1 may very well 1. Tit. 2. 
forbear any thing of that matter. It will nor be whneceſlary, if 1 hint that the freedom I uſe ig 3-7 
cauſe chiefly by the Security a private Letter ought to carry with ic, which I ſuppoſe, will 
ſufficiently admoniſh you of the Caution and Circumſpettion you are to wiſe in Expoſing it. 


Firſt then, he Aſſerts that tbe Civil Lew wpen any Occaſion of Saſpicion ( obſerve the word of La- 


titnde, ANT OCCASION, &c.) Did Order that Notice be groen twice @ Week to the Parties 
A concerned ; 


- 


= _ 


C [2] 
Cencerned ; that they may receive full [atisfa tion; that the Mother is to be = in an Houſe by 'it 
Jelf, &c. As in the Anſwer to the Speech ; and all this wpon any Occaſion of Suſpicion, In Anſwer 
to which, 1 reply, what the Civil Law mentions m Relation to Spurious Iflues, cor Suppoſititi- 
ous Bitzths, may be reduced oa very narrow Compaſs, without leaving any thing- material 
unſaid. The Sanatus Con'ultum Plancianum ( of whicl: Digeſt. Lib. 25. Tit. 3. de Apnoſcendis & 
Alendis Libers ) contains two Caſes ; of which the f1:it Command: chat a Woman Divorſed from 
ber Huthand, ſhall within thirty days after thu Dyoorſe grove Notice to ber Hughand, if ſhe be with 
Childthat he may take care of and make proviſiow fer it ; . or that the Husband deny the Wife to be [vo with 
Child by bim ; which if be does mot do, be us obliged to take care of, and Educate the Child that fhall 
be Born of ber. The ſecond is, That the/e Women who after a Dwvorſe, feign a falſe Birth, render 
rhem/elyve; Obnoxizus and Puniſhable ; as the Lawan ſuch Caſes bas provided : Of which ſee Ced. 
Lib. 9. Tit. 22. Ad Ligem Cormdliam de falſis, Which was then Capita!, but was afterwards 
moderated by the Em/>-zror Leo, Novel. 77. 


But in the Time of Marcus Antoninus and Verw Emperors, tliere happer'd two New Cales ; 
and by conſequence, icquir'd a new Remedy ; the tirit was of a Woman Divorſed from her 
Husband, who denied ſhe was big with Child by bim; the Husband Allerted ſhe was : upon 
Which ( the Man earneſtly defiring an Heir to his Family ) the Emperors wrote to Valer;us 
Priſcianzs the Prator of the City, That i /eem'd moſt fit to them upon the Husvand's Requef, that 
three Midwirycs ſhould be [ent to thus Woman and in/peft ber Body, 8c. Of which Digett. 25. Tit. 4. de 
Ventre m/piciendo. The other Caſe was, of a Woman, who after the Death of her Husbard 
affirm'd her ſelf with Child; upon which the Pretcor Commanded, That, that Woman who, after 
the Death of heir Husband, Aſſerted her ſelf to be with Child, ſhouls give Notice twice a Montb to 
them, to wbom thu matter did appertam, viz. The next Heirs at, Law ; that farisfattion might be 
given them,Cc.As in the Anliwer p.rz. From hence,Sir,l think you may plainly diſcern the di(- 
genuity of this Anſwerer. For I appeal to you, and profeſs I wonid to all Mankind if the fore- 
mentio:n'd Caſes (and yet they are thoſe he reters us to; and I Challenge him to give me any 
other in Civil Law, any ways relating to ſyppoſiritious Births) have any Relation to that of 


the Prince of Wales : The hrit of theſe Cafes, being between a Husband and his Wife after a 
Divorſe : The ſecond, of the Inheritarce ard Polleſiion of an Eftate, between the Relations 
ofa dead Hnsband and the Wife, who Afﬀerted her fe!f with Child. . Bur in the Caſe of the 
Prince of Wales, 1 think there was no Divorſe; neither could there be any diſpute of Inheri- 
rance in the buſineſs, when his Father, Kirg Fames, was then alive; ard conſequently no ſuch 
thing as Succeſſion or Miſſion in the Poll Mlion of the Goods of him who was till living. For 
the Rule in Civil Law is, /ivems mils e/t berditas neg? [ure ſpp, Accoring to the 29. Dig Tit. 
2. L. 19. de Acquirenda vel omittenda hereditate. From all wich I infer, Thar ( {uppeſirg the 
Civil Law, which this Gentleman has been pleak d to Quote, were inderd Common Law ( up- 
on Which the true State of the Controverfie alone depends) and more over in the great 
Charter of Eygland ) that King Fame; was not obliged to ſuch a Formality, reitheir of the 
Caſes amounting, in the leaſt, to have him concern'd in them. By the by, I cannot omit 
wondring, fince this Gentleman ſeems to be fo mightily taken (and I may well enough add fo 
mightily miſtaken ) with Civi] Law, he did rot gratify the World with an Expoſition of the 
Edict of the Emperors Dyoclefian and Maximmian Ced. Lit. 9.Tit. 22. L. 10. de parts ſuppoſito. 
Cum Juppe partus Crimen Patrui tui Uxori moveas, apud Reftorem Provincia, mſtauta Accu/atio- 
ne, id proba. v0 that from Civil Law it is not any Cauſe of ſuſpicion will do the buſineſs, bur 
proof muſt be made to render it ſufficient Attori Incumbit Onus probandi. And fo much 
for his Civil Law. With this likewiſe exactly agrees the Be/i/icon, INlzet F Iroprame The gafiey, 
Lib. 31. Tit. 7. ja 
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In this buſineſs I have defignedly waved giving you the Expoſition of the moſt Celebrated 
| Civilians Cujacias, Molimeus, and Faber, upon thele paſſages, I have had occalion to quote, be- 
cauſe 1 was loth to hare my Letter ſwell to a Volume. But if any curious Gentleman will 
' take the pains to examine the Learned Works cf the forementior'd Civilians, he will find their 
} Expoſitions agreeable to what I have produced theſe Laws for. 


I ſhall now briefly obſerve what I judge material to objeRt to his old Comman Law, 
and then take my leave of him and you for the preſent. I ſhall fare both the Experce of 
Time and Paper, if I only deſire you to peruſe that Chapter in Brafon, to which his Margin 
does refer you; you'l hnd it chiefly concerns Whar the Civil Law, I mentioned before, provi- 
ded for: And as for Fleta{ who almoſt in every thing follows Bradon, ) he fays, That ſuppeſin 
the Hurband and Wife being Summnoned by the King to appear before the Sheriffs, upom Complaim of F - 
next Heir, that they bare Forg'd and Subern'd a ſuppoſurtious Child, To ute his own Words. $; 
rentes videbantur «je Paremtes, ad Prolem ſuſcutandam pro barede judicabitur niſi querens docere poſit 
Contrariuam. That if the Parent: be thought able to get Children ( their Child ) ſhall be adjuaged Heir, 
except the Plaintiff can prove the contrary, Take Notice here what both Brafon and Flea lay, 
That this Writ us to be T{ſued out by the King, &«c. Therefore granting this were now true Law 
'( which 1 deny) yet I cannot perceive how it would reach the Ring. For who is ſo mad to 
ſuppoſe the King would ifſue out a Writ to his Othcer, for the Examining the Queen, his Wife, 
with whoſe Iſſne he himſelf is well fatished His friend Brafon would have told him accord- 
ing to his O/4 Law , That if the King Rule indeed contrary to the Laws of the Land; thar 
all that SubjeRs ought to do in the matter is to have recourle to ſupplication ( to uſe his 
Words,;) Cum Breve non currat contra ip/um. ) That he wouid correct his Error, which ( fays 
he ) if he refuſes and denies to do, *tis altogether ſuthcient puniſhment for him, That he expect 
God a Revenger. For ( as he goes on ) no Man may preſume to call his Aftions in Queſtion, 
much leſs riſe up againſt his Att. Bratton. lib. 2. cap. 8. de acquirendo rerum Dominio, fol. 5. 


To end all, V!! tranTribe you what our Oracle of the Law of England ſays in this matter. 
Youll, without difficulty, {{ppote, l mean my Lord Ceok. 


«* For the B:rctit ard Safety of Right H: irs c:ntre partes ſuppoſatos, the Law hath provided Regilt £. 
* Remedy by the Writ de entre [n/piciende, whereot the Rule in the Regiſter is this. Nota. St 225. 
- . 7 


© quis haven; Hartdnatem duxeri aliquam m Uxorem, C& poſtea meriatur ille ſine Harede de Corpore ſuo 
« Exeuritec per Getarm Heredi: as ia Fratr pfius defrntt1 deſcendere dabeat ; & Unor dicit /e eſſe - 
« exp 1: 1” Af inithe cum neon (it, haben: Fratcy es Breve ae Venire im{piciends, , Ir ſjeemeth by 
* Brafion, ard 1ieu, Which towed Lim, that this Wit doth lie whi Uxor alicujue im vita Viri [wi 


« /e prognantem fecit cur nn fit ad Exhareditationem weri Heredu,&c. Ad ou_ vers Heredss per c. 14. 


« praeceprum Domm Regis &C.which is to Le vrderſtocd according tothe Rule of the Regiſter:whena 
« Man having Lards in Fee-tumpie dieth, and his Wife ſoon after marrieth again, and feigns her 
* ſelf with Chiid by ter former Husband : In this Caſe, though ſhe be married, the Writ de 
«* Ventre In piciendo, GOti lie for the Heir, But if a Man ſeized of Lands in Fee ( for Example ) 
{* hath Iflue a Daughter, who is Heir Apparent ; She in the Life of her Father cannot bave this 
« Writ for divers Cauſes. Firſt, Becaule She is not Aleir, but Heir Apparent ; for; as hath been 
« ſaid, Nemo eft Heres Viventis; and this Writ is given to the Heir to whom the Land is deſcended. 
« And both Bratjen and Fas lay that this Writ lieth ad querelam weri Heredis, which cannot be 
« inthe Life of tys Anceſtor, and herewith agreeth Britton and the Regiſter. . Sccondly,.the ta- 
« king a Husbard, in the Caſe aforeſaid, being her own Act, cannot barr the Heir of his lawful 

: * Action 


#-Aftion once veſted in bim. the Law doth not give the Heir A Writ : for 
*2;8s-not certain whether he ſhall be Solus Des facit Herede,, F hs ke 
«ere too great, if Heirs Apparent in the Life of their Anceſtors, ſhould kave ſuch a Writ to 

« examine and try a Mary's lawful Wife, in ſuch fort as the Writ deVentre Inſpiciends doth appoi 1 

« Or if She ſhould be found to be with Child, ct ſ1ſpeRt ; then She muſt be removed to a aſtle, 

* 2nd chere ſafely kept until ber Delivery ; and ſo any Man's Wife might be taken from-bim þ. 
« againſt the Laws of God and Man. So far my Lord Cinef Jnſtice Coke. Inftir. Pars. I. lib. x. 


cap. 1. lib. 1. fol. 8. 


You may now ſee what obliged onr Anſwerer to run to his Civil and Old Common Law, the 
, and neith& that nor Old Common Law underſtood, but by 


feſt being little praQtiſed in ( 
the moſt eminent Profeſſors. But for the modern Expoſition of Laws, he ſuppoſed we were a 
lirtle betrer verſed in. 1 hope ſome of our able Lawyers will rake care to vindicate the Honour 


of their Profeſſion, and not ſuffer ic to be thus 2buſed by crafty People, to infinuware Falſhood in- 
to,and poyſon the minds of the Ignorant and Unwary. For my own part, what I have bere (aid, 
is juſt what my Leiſure would ſofter me haſtily z» ſer down, and therefore wants thoſe Orna- 
ments borh of Method and Elegance I could wh it cloathed with; however, conſidering ic an + 
Epiſtle of one Friend to another, it carries, | hope, ics Pardon along with it. Before I take my 
Farewel, I cannot omit ſaying ſomewhat to the grand popular ObjeCtion generally urged, That 
it is mot expeBted that the Birth of the Prince of Wales be proved Spurions, ſince a Negatrue will not ad- 
mit of Proof. To which I anſwer, That the aſlerting his Highneſs, the Prince of Wales not to be 
K 4, Son is an Aﬀirmative. For ſuppoſe I aſſert Titiws not to be the Son of Cajas, Iafficm bim 
to be the Son of Sorme-body elſe : So till the Prince of ales be proved to be the Son of Some- 
body elſe than of K. F--s, 1 ſhould do a very great Injury to Equity and Common Juſtice (ſince 
tis Father has owrn'd him ) ſhonldI pronounce tim a Baſtagd. Befide, the Matter never came 
ro Litigation or Diſpute; and to bang People before we jadge *em, has ever,l think, been deem'd 
and look'd upon as too ſevere 2nd unjuſt. We ought, in an Aﬀair of ſuch Moment, to be very 


wary and cautions how we proceed; fince the Example, 1 fear, may be of direful and perni- 
uence, Encouraging you till to be ſtedfaſt in the Truth, 1 rake my Leave of you 


cious Conſeq 
with theſe excellent Lines of Horace, 


O& tenacem Vi Non miſt antis Tyranni, 
ES ardor Pe Fabearins: way rore 4 


l am, Deareſt SIR, 


April 5.. 1691. Your molt'Faithful and AﬀeCtionate Friend 


And Humble Servant. 


